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摘  要 


















































Specificatio is an important mode to acquire ownership of a res originally. 
However, there are no specific regulations about it in Chinese civil law. The 
theoretical studies on the concept, precondition and specific regulations of 
Specificatio were rare and the opinions were different from each other. In view of this, 
this thesis attempts to make clear the evolvement of specificatio through history by 
etymology analysis, historical study and empirical research, in order to reveal its 
evolvement and find its prospection in the future. 
Chapter one analyzes the etymon of specificatio, as well as studies the original 
documents of Roman law discussed the specificatio, in order to define the concept, 
precondition and specific regulations of specificatio in Roman law. Chapter two 
examines the arguments on the theories of specificatio of the scholars after Roman 
law and the evolvement of the specificatio with the development of the society. 
Chapter three analyzes the regulation of the specificatio in Civil Law and 
Anglo-American Law, revealing the evolvement, development of specificatio and its 
enlightenment in different jurisdictions. Based on the previous chapters, chapter four 
discusses the regulations of specificatio in Chinese civil law, and proposed 
suggestions to the regulations of specificatio in future Chinese civil codes. 
The thesis shows that in Roman law, the creation of nova species was the premise 
of specificatio, the ownership of nova species should be judged by both legal logic 
and social concept. From the 12th Century, specificatio as an independent way of 
obtaining ownership was discussed. From the 17th Century till the 19th Century, 
several theories on the principle of specificatio of Roman law appeared. The opinion 
that specificatio was the combination of labor and good, was widely applied to resolve 
practical problems. Thus, the aim of encouraging value creation was added into 
specificatio. Based on this, scholars criticized the concept of nova species, and the 














accepting the rule that the manufacturer in bad faith may become the owner of things 
belong to another property through specificatio. Such development can also be found 
in Anglo-American Law practice, which with the emergence of new rights and 
properties, provides new areas for specificatio to apply. Considered the value of 
specificatio, legislation of China should adopt this in future civil code by excluding 
the preconditions of nova species, accepting the principle of value comparison and 
without good faith, so as to better serve social development.   
 














目  录 
目  录 
前  言.........................................................................................................1 
第一章 罗马法中的加工 ..........................................................................3 




第二节 新物形成的分析 ..........................................................................................7 
一、产生新物的过程.............................................................................................8 
二、产生新物的实例.............................................................................................8 
第三节 加工的法律效果 ........................................................................................10 
一、关于加工物归属的讨论...............................................................................10 
二、加工人的诚信要求.......................................................................................12 
第二章 加工的学理演变 ........................................................................14 








第三章 现代各法域中加工的规定 ........................................................22 
第一节 大陆法系中的加工 ....................................................................................22 
一、大陆法系中的加工与添附...........................................................................22 
二、大陆法系关于加工的具体规定...................................................................25 


















第四章 加工演变及其对我国的启示 ....................................................38 
第一节 我国加工制度的体系 ................................................................................38 
一、加工制度的价值...........................................................................................38 
二、加工制度的体系构建...................................................................................39 
第二节 加工取得的具体规定 ................................................................................40 
一、新物要件的抛弃...........................................................................................40 
二、加工物归属的规定.......................................................................................41 

















Preface ·········································································································· 1 
Chapter 1 Specificatio in Roman Law······················································ 3 
Subchapter 1 The Origin of the Concept of Specificatio in Roman Law················· 3 
    Section 1 Etymology Analysis of Specificatio ······················································· 3 
Section 2 Systems Analysis of Specificatio ··························································· 4 
Section 3 Concept Analysis of Specificatio ··························································· 6 
Subchapter 2 The Analysis of the Creation of Nova Species ····································· 7 
Section 1 The Process of the Creation of Nova Species ········································· 8 
Section 2 The Example of the Creation of Nova Species ······································· 8 
Subchapter 3 The Legal Effect of Specificatio·························································· 10 
Section 1 The Argument on the Ownership of the Production of Specificatio ····· 10 
Section 2 The Requirement of Good Faith of the Creator···································· 12 
Chapter 2 The Evolution of Specificatio················································· 14 
Subchapter 1 The Theories of Manufacturer Obtains Ownership························· 14 
Section 1 The Doctrine of Occupatio Principle ··················································· 14 
Section 2 The Doctrine of Accessio Principle ······················································ 16 
Section 3 The Doctrine of Non-Actio··································································· 17 
Subchapter 2 The Evolution of the Specificatio························································ 17 
Section 1 The Legislation Purpose of Specificatio··············································· 17 
Section 2 Nova Species or Value·········································································· 18 
Section 3 The Requirement of Good Faith ·························································· 21 
Chapter 3 Specificatio System in Different Jurisdictions ···················· 22 
Subchapter 1 Specificatio System in Civil Law························································ 22 
Section 1 The Relationship between Specificatio and Accessio in Civil Law ······ 22 
Section 2 The Specific Regulations of Specificatio in Civil Law ························ 25 
Subchapter 2 Specificatio in Anglo-American Law ················································· 30 
Section 1 The Concept of Specificatio in Anglo-American Law ························· 30 
Section 2 The Specific Regulations of Specificatio in Anglo-American Law······ 32 
Section 3 The Development of Specificatio in Anglo-American Law ················· 36 















Subchapter 1 Specificatio System in China ······························································ 38 
Section 1 The Importance of Specificatio ···························································· 38 
Section 2 The System Construction of Specificatio ············································· 39 
Subchapter 2 The Specific Regulations of Specificatio ············································ 40 
Section 1 The Abandonment of Nova Specie as the Premise ······························· 40 
















前  言 


























































































































                                                        
① See TESSA, LEESEN. Produced and Bottled in Rome – Who Owned the Wine?The Controversy about 
Specificatio[EB/OL]. http://www2.ulg.ac.be/vinitor/rida/2007/Leesen2.pdf, 2010-5-19. VAN DER MERWE, 
CORNELIUS. Nova Species[J]. Roman Legal Tradition, 2004, (2): 98. CONTARDO, FERRINI. Appunti Sulla 
Dottrina Della Specificazione[J]. Bullettino - Istituto di Diritto Romano, 1889, (2): 211. ERNEST, G. LORENZEN. 
Specification in the Civil Law[J]. The Yale Law Journal, 1925, (Vol. 35, No. 1): 29. 
② See Oxford Latin Dictionary[Z]. Oxford: The Clarendon Press, 1968. 1799-1800. 
③ See ADOLF, BERGER. Encyclopedic Dictionary of Roman Law [M]. Philadelphia: The American Philosophical 
Society, 1953. 482. 







































                                                        
① 有学者认为现在普通法上的特定物（specialty）有可能来自于中世纪注释法学的“加工”一词。See 
COQUILLETTE, R.DANIEL. Legal Ideology and Incorporation IV: The Nature of Civilian Influence on Moder 
Angl-American Commercial Law[J]. Boston University Law Review, 1987. (67): 875. 
② See Oxford Latin Dictionary[Z]. Oxford: The Clarendon Press, 1968. 668. 
③ CONTARDO, FERRINI. Appunti Sulla Dottrina Della Specificazione[J]. Bullettino - Istituto di Diritto Romano, 
1889, (2): 182. 243. ERNEST, G. LORENZEN. Specification in the Civil Law[J]. The Yale Law Journal, 1925, 
(Vol. 35, No. 1): 29. 
④ 原物与材料（materia）在许多情况下是通用的，例如在片段D.6,1,5,1 之中两者的含义并无差别。[意]桑
德罗·斯奇巴尼,选编.物与物权[Z].范怀俊译,北京:中国政法大学出版社,1999.37. 
⑤ 但这一短语在《学说汇纂》中仅出现过一次，由盖尤斯在D.41,1,7,7 中提出制成新物（novam speciem）。
在其余的片段中则分别使用了其他的短语，如片段D.41,1,12,1 中卡利斯特拉特使用 “某些其他的物”
（aliquam species），片段D.6,1,5,1 中乌尔比安使用“之前不存在的物”（suam speciem pristinam non continet），
片段D.41,1,24 中保罗使用“改变的物”（species mutata）以及在片段D.13,7,18,3 中使用的“材料是一回事，






























认为可以表述为“我的物对该物所生之物享有优先权”（res mea per praevalentiam 
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